UNI TED STATES OF AMERI CA
BEFORE THE NATI ONAL LABOR RELATI ONS BOARD
Regi on 21

ARB, | NC.
Enpl oyer

and Case 21-RC-20642
SOUTHERN CALI FORNI A DI STRI CT
COUNCI L OF LABORERS AND I TS
AFFI LI ATED LOCAL UNI ONS,
LABORERS | NTERNATI ONAL UNI ON
OF NORTH AMERI CA

Petitioner

DECI SI ON AND DI RECTI ON OF ELECTI ON

Upon a petition duly filed under Section 9(c) of the
Nati onal Labor Rel ations Act, as anended, a hearing was
conducted before a hearing officer of the National Labor
Rel ati ons Board, hereinafter referred to as the Board.

Pursuant to the provisions of Section 3(b) of the
Act, the Board has delegated its authority in this proceeding
to the undersi gned Regional Director.

Upon the entire record in this proceeding, the
under si gned fi nds:

1. The hearing officer's rulings nmade at the
hearing are free fromprejudicial error and are hereby

af firmed.



2. The Enployer is engaged in comerce within the
meani ng of the Act and it will effectuate the purposes of the
Act to assert jurisdiction herein.

3. At the tine of the hearing, the Petitioner was
t he recogni zed representative of certain enployees of the
Enpl oyer, under Section 8(f) of the National Labor Rel ations
Act. Inasnuch as the Enployer refused to stipulate at hearing
that the Petitioner is a | abor organization within the nmeaning
of the Act, the Petitioner's status as a | abor organization is
at issue.’

Section 2(5) of the National Labor Rel ations Act
st at es:

The term "l abor organi zati on" neans any

organi zati on of any kind, or any agency or enpl oyee
representation conmttee or plan, in which

enpl oyees participate and which exists for the

pur pose, in whole or in part, of dealing with

enpl oyers concerning grievances, |abor disputes,
wages, rates of pay, hours of enploynent, or
condi ti ons of work.

Thus, only three requirenments nust be net to
establish the status of a | abor organi zati on under the Act.
First, it nust be an organi zation or group of any kind.

Second, enpl oyees nust participate in the organi zation.

Third, the organization nust exist, at least in part, to deal

! TgelEpployer, however, did not address this issue in its
rief.



with enpl oyers concerni ng wages, hours or other working

conditions. Autozone, Inc., 315 NLRB 115, 116 (1994).

The record reveals that the Petitioner is an
organi zation in which enpl oyees participate through the
various | ocal unions, and that the Petitioner exists, at |east
in part, to deal with enployers concerning grievances, rates
of pay and other terms and conditions of enploynent. In this
regard, the record discloses that the Petitioner's functions
i nclude negotiating wages, fringe benefits, and other terns
and conditions of enploynment for nmenbers of the affiliated
| ocal unions. Enployees, through their |ocal unions, select
del egates to the Southern California District Council of
Laborers, and |l ocal union representatives participate in
negotiating commttees with the Southern California District
Counci| of Laborers to negotiate collective-bargaining
agreenents for the geographic territories of the affiliated
| ocal unions.?

Based upon the above, | find that the Petitioner is
a | abor organization within the meani ng of Section 2(5) of the
Act and that it clainms to represent certain enployees of the
Empl oyer.

4. A question affecting comrerce exists concerning

the representation of certain enployees of the Enployer within



t he nmeani ng of Section 9(c)(1) and Section 2(6) and (7) of the
Act .

5. The follow ng enpl oyees of the Enployer
constitute a unit appropriate for the purposes of collective
bargai ning within the nmeaning of Section 9(b) of the Act:

Al'l enpl oyees enpl oyed by the Enpl oyer perform ng work
covered by the Southern California Master Labor
Agreenent and the Laborers' Utility Master Agreenent,
at and out of the Enployer's facility |located at 26000
Comrercentre Drive, Lake Forest, California, in the
counties of Los Angeles, Inyo, Mno, Orange, Riverside,
San Bernardi no, Inperial, Ventura, Santa Barbara, San
Luis Obispo, Kern and, in addition, Richardson Rock,
Arch Rock, Santa Cruz Island, San Nicholas Island,
Santa Catalina Island, San M guel Island, Santa Barbara
| sl and, San Clenente |Island, Santa Rosa |sland and
Anacapa | sl and, including the Channel |slands Monunent;
excluding all other enployees, office clerical

enpl oyees, professional enployees, civil engineers and
their hel pers, superintendents, assistant
superintendents, master nechanics, nessengers, guards
and supervisors as defined in the Act.

| SSUES AND CONCLUSI ONS

The primary issue here is whether the unit sought by
the Petitioner is appropriate for collective bargaining. The
Petitioner and Enpl oyer have been signatory to two Section
8(f) agreenents covering work in Southern California: the
Sout hern California Laborers Master Labor Agreenent (MA) and

the Laborers' Utility Master Agreenment (UMA). The Petitioner

> Local Laborers Unions are required to affiliate with the
District Council in their region.



and Enpl oyer have been signatory to the MLA for at |east about
the last 30 years, and to the UVA for at |east about the |ast
10 years. The Enployer, for at |east about the | ast 30 years,
has been signatory to the National Pipe Line Agreenment (NPA)
with the Laborers' International Union of North Anerica
(LIUNA). The NPA covers work throughout the United States.
The Petitioner now seeks certification as the Section 9(a)
representative in a unit conposed of the Enployer's enpl oyees
covered by the MLA and the UMA.® The Enpl oyer contends that
the petitioned-for unit is inappropriate, and that the
appropriate unit nmust also include those of its enpl oyees
covered by the NPA. In the alternative, the Enployer asserts
that the appropriate unit should at |east include those
enpl oyees wor ki ng under the NPA in Southern California. The
Enmpl oyer further contends that should the unit found
appropriate include the enployees covered by the NPA, LI UNA
shoul d be considered a joint petitioner and afforded an
opportunity to participate in this matter.?

For the reasons noted below, | find that that the

petitioned-for unit is an appropriate unit and |I shall direct

® At hearing, the Petitioner anended its petition to seek
t hose enpl oyees covered by both the MLA and the UVA.

“Inits brief, the Petitioner asserts that the directed
el ection should be conducted by nmail ballot. The question
of whether a mail ballot election is warranted in this
matter will not be determ ned herein but will be resol ved
adm ni stratively by the undersigned follow ng the issuance
of this Deci sion.



an election in a unit conposed of enployees perform ng work

covered by the MLA and the UMA.

UNI T | SSUE

A Board St andards
In maki ng unit determ nations, the Board' s task is
not to determ ne the nobst appropriate unit, but sinply to

determ ne an appropriate unit. P.J. Dick Contracting, 290

NLRB 150 (1988). 1In so doing, the Board |ooks "first to the
unit sought by the petitioner. If it is appropriate, [the]
inquiry ends. If, however, it is inappropriate, the Board

wi Il scrutinize the Enployer's proposals.” A petitioner nust
denonstrate that the enployees in the petitioned-for unit
share a sufficient "community of interest” so as to constitute

an appropriate bargaining unit. Allied Chem cal & Al kal

Workers v. Pittsburgh Plate G ass Co., 404 U S. 157 (1971).

To assess whet her enpl oyees share such a community of
interest, the Board weighs a variety of factors, including:

[S]imlarity in nethods of work or conpensation, simlar
hours of work, enploynent benefits, commpn supervision,
simlar qualifications, training and skills, simlarity
in job functions and the |ocation where job duties are
perfornmed, the anmpbunt of interaction and contact with
ot her enpl oyees, integration and interchange of work
functions with other enployees and the history of
bar gai ni ng. Kal anazoo Paper Box Corp., 136 NLRB 134
(1962).

B. The Enpl oyer's Operation




The Enployer is a California corporation engaged in
t he provision of construction, fabrication, and mai ntenance
services, including underground pipeline, comrunications and
el ectrical conduit work. The Enployer has a facility in Lake
Forest, California, and performs work throughout Southern
California that is covered by the Master Labor Agreenment and
the Utility Master Agreenment. Under the NPA, the Enpl oyer
performs work in Southern California, as well as in 8 to 10
Western states outside California.?®

The type of work perfornmed under the three contracts
is simlar in that it generally involves underground work
using the sane skills and equi prent. Work under the M.A and
UVA, however, involves smaller pipeline work for distribution
whi l e work under the NPA involves |arger pipeline work, both
in terms of dianmeter and distance, for the transm ssion of
products, such as gas and oil, from one region to another.
Transm ssion work in Southern California and el sewhere is
handl ed under the NPA. Local pipeline distribution work,
i ncludi ng the underground installation of conduit and pre-cast
structures for the distribution of electrical and
conmuni cations services to hones and busi nesses, is covered by

t he M.A or UMA.

> At the time of the hearing, the Enployer had ongoing



C. Facts and Anal ysis Concerning the Community of Interest

The record reveal s that enployees working under the
M_LA and UMA share al nost identical ternms and conditions of
enpl oynment and, accordingly, share a community of interest
sufficient to establish an appropriate unit. Wile enployees
wor ki ng under the UMA, M.A and NPA share siml ar
gqualifications, training and skills, the differences for
enpl oyees under the NPA in nmethods of conpensation, enploynent
benefits, location of job duties and bargaining history
warrant their exclusion fromthe appropriate unit.

Enmpl oyees wor ki ng under the MLA and UMA generally
performthe sanme type of work and have the sane skills and
training. In addition, these enployees are subject to the
same work rules, work in the sane geographic area, and share
the same hiring and di spute resol ution procedures under the
M_LA and UMA.

Si nce the UVA was devel oped to nore effectively
conpete with non-union contractors performng utility work,

pay rates are slightly |ower than those provided for in the

projects in Washi ngton and Nevada under the NPA.



MLA.® The pay rates and fringe benefits contributions under
the MLA and UMA do not vary by region. Fringe benefit
contributions under the MLA and the UVA are submitted to the
appropriate Southern California Trust Funds, such as the
Laborers' Health and Welfare Trust Fund for Southern
California and the Construction Laborers' Pension Trust Fund
for Southern California.

Since work under the NPA involves the same skills
and training as that under the UVA and M.A, enpl oyees who work
under the UMA and MLA may al so work under the NPA. The NPA,

t hough, covers work nationw de, and working conditions under
t hat agreenment have devel oped through a separate bargaining
hi story with LIUNA. Those enpl oyees wor ki ng under the NPA,
whi ch covers |arger transm ssion work and has a nuch w der
geogr aphi ¢ scope, are subject to different conpensati on,
benefits and hiring procedures.

The MLA and UMA have identical referral procedures.
Under the NPA, however, the Enployer is permtted to directly
hire approximately 50 percent of the first 30 enpl oyees hired
for a job, and to directly hire 40 percent of those hired
after the 31°" enployee is hired. Neither the M.A nor the UMA

have any such provi sion.

® Some enpl oyees perform ng work under the UVA were
"grandf at hered” under the MLA and are paid MA rates for
such work.



For projects outside Southern California under the
NPA, the Enpl oyer brings sone "key" enpl oyees and supervisors
from Sout hern California. The Enployer also hires |aborers
| ocal to the particular project area for jobs outside Southern
California.

Under the NPA, pay rates and fringe benefits
contributions vary by zone within California and by zone and
state outside California. Fringe benefits contributions
pursuant to the NPA are not submitted to the Southern
California Trust Funds but to the Laborers-Enpl oyers Benefit
Pl an Col |l ection Trust.

Accordi ngly, while enpl oyees working under all three
agreenments share simlar qualifications, training and skills,
| find that the overwhel m ng community of interest shared
anong enpl oyees wor ki ng under the MLA and UMA, as well as the
above-noted differences under the NPA, establish that the
petitioned-for unit is an appropriate unit.

D. The Enpl oyer's Contentions

In its brief, the Enpl oyer contends that the
petitioned-for unit seeks to splinter the traditional craft
unit by including only some of the | aborers enployed by the
Enpl oyer in Southern California, and that, in this situation,
where enpl oyees performtraditional craft |aborers work under

the MLA, UMA and NPA in Southern California and el sewhere, the

10



wi der geographi c scope shoul d be considered. The separate
bargai ni ng history under the NPA, however, weighs strongly
agai nst such a finding. 1In this regard, as noted above, the
Enpl oyer has been signatory to the NPA with LIUNA, and to the
MLA with the Petitioner, for at |east the past 30 years.
Thus, there is a long history of these enpl oyees being covered
by separate agreenents in separate units.

The Enpl oyer further contends that the factors

outlined by the Board in Dezcon, Inc., supra, concerning a

single enployer with nore than one |ocation, favor a unit
conposed of enployees working under all three agreenments. In
t hat case, the Board found the following factors particularly
rel evant when faced with a nmulti-Ilocation enpl oyer: bargaining
hi story; functional integration of operations; simlarity of
skills, duties and working conditions; centralization of |abor
rel ati ons and supervision, particularly with respect to
hiring, discipline and control of day-to-day operations; and

i nt erchange of enpl oyees anobng construction sites. Dezcon,
Inc., supra, at 111. The record evidence concerning nmany of
these factors is insufficient to support such a finding.

There is little evidence concerning the functional integration
of the Enployer’s operations, although it appears that
projects may be ongoing under one or all three agreenents at

any given tinme. Although the record discloses that the

11



Enmpl oyer’ s president, Brian Pratt, is ultimtely responsible
for |abor relations under all three agreenents, there is
little record evidence concerning supervision and control of
t he day-to-day operations under the three agreenents.
Finally, there is scant evidence concerning enpl oyee
i nt erchange anong construction sites. |In the one exanple
provi ded, about 30 percent of approximately 100 | aborers who
wor ked on a project for the Enployer under the NPA had
previously worked for the Enpl oyer under the M.A or the UVA
Mor eover, for the reasons noted above concerning different
bar gai ni ng history, working conditions and hiring procedures,
| find that the factors discussed in Dezcon wei gh agai nst
i ncl udi ng enpl oyees perform ng work under the NPA
Accordi ngly, the Enployer’s argunent in this regard is
rej ect ed.

I n support of its view that the appropriate unit
shoul d i nclude work performed under the NPA outside

California, the Enployer, citing Exxon Conpany, U.S.A.,’ notes

that the Board has found nulti-state bargaining units

appropriate in other cases. I n Exxon Conpany, the Board

found appropriate the petitioned-for unit of enployees at the
enpl oyer's retail stores in a geographic area that included

three states and the District of Colunbia. The Board rejected

" Exxon Company, U.S.A., 221 NLRB 1014 (1975).

12



the enpl oyer's contention that the only appropriate nulti-
store unit nust include all such stores in its eastern region,
whi ch included all or parts of four other states. The Board
found that, notwithstanding simlarities in wages, benefits
and work rul es throughout the eastern region, there was
sufficient autonomy over day-to-day working conditions at the
retail stores to warrant a finding that the | ess than region-
w de unit was appropriate.

Thus, although a nmulti-state unit may be appropriate
in certain circunstances, other factors are also considered in
determ ni ng the scope of an appropriate unit. | do not,
however, reject the Enployer’s contention that the appropriate
unit must include those enpl oyees working under the NPA on the
basis that a nulti-state unit is inappropriate. Rather, for
t he reasons set forth above concerning the strong conmmunity of
i nterest shared anong enpl oyees working under the MLA and UMA
and the relevant differences under the NPA, of which geography
is only one factor, | find the petitioned-for unit
appropri at e.

The Enpl oyer further contends that should I find
t hat enpl oyees working on out-of-state projects under the NPA
do not share a community of interest sufficient to warrant
their inclusion in the unit, | should at |east include those

enpl oyees wor ki ng under the NPA who have perfornmed work in

13



Sout hern California under any of the three agreenments pursuant

to the Daniel Construction formula.® The Daniel Construction

formul a establishes the voting eligibility of enployees in the
unit who have been enployed for the requisite nunber of days
in the time period specified. Eligible enmployees nust be in

the unit. Daniel Construction, supra, at 267. As noted

above, ny finding concerning the appropriate unit is not based
solely on job location. VWhile there may be enpl oyees working
under the NPA who are eligible to vote in the election under

t he Dani el Construction formula based upon their previous work

under the MLA or UMA, work perfornmed under the NPA, which is
not in the unit found appropriate, shall not be included in
determning their eligibility. The Enployer’s argunent in
this regard is rejected.

Accordi ngly, based on the above-noted considerations
and the record as a whole, | find that the petitioned-for unit
of all enployees enployed by the Enpl oyer under the Southern
California Master Labor Agreenent and the Laborers’ Utility
Mast er Agreenent is an appropriate unit for collective
bar gai ni ng.

There are approximately 190 enpl oyees in the unit.

JO NT PETI Tl ONER | SSUE

8 Dani el Construction Co., 133 NLRB 264 (1961). The parties
stipulated at hearing that eligibility formula under Dani el
Construction is appropriate for the election in this matter.

14



Havi ng found the petitioned-for unit of enpl oyees
wor ki ng under the MLA and UMA appropriate, it is unnecessary
to deternm ne whet her LIUNA should be considered a joint
petitioner in this matter. Moreover, LIUNA authorized
Petitioner’s counsel to represent their interest in this
matter at hearing and stated that it has no interest in the

petitioned-for unit.

DI RECTI ON OF ELECTI ON

An el ection by secret ballot shall be conducted by
t he undersi gned anong the enployees in the unit found
appropriate at the tinme and place set forth in the Notice of
El ection to be issued subsequently, subject to the Board's
Rul es and Regul ations. Eligible to vote are those in the unit
who are enpl oyed during the payroll period ending i mediately
preceding the date of this Decision, including enployees who
did not work during that period because they were ill, on
vacation or tenporarily laid off. In addition, eligible are
t hose enpl oyees in the unit who have been enpl oyed for a total
of 30 working days or nore within the 12 nonths i mmedi ately
preceding the eligibility date, or who have had sone
enpl oynment in that period and who have been enpl oyed 45
wor ki ng days or nore within the 24-nmonth period i nmedi ately

preceding the eligibility date for the el ection, and who have

15



not been term nated for cause or quit voluntarily prior to the
conpletion of the last job for which they were enpl oyed.

Enmpl oyees engaged in any econom c strike, who have retained
their status as strikers and who have not been permanently
replaced are also eligible to vote. In addition, in an
econom ¢ strike which conmenced | ess than 12 nont hs before the
el ection date, enployees engaged in such strike who have
retained their status as strikers but who have been
permanently replaced, as well as their replacenents are
eligible to vote. Those in the mlitary services of the
United States may vote if they appear in person at the polls.
Ineligible to vote are enpl oyees who have quit or been

di scharged for cause since the designated payroll period,

enpl oyees engaged in a strike who have been discharged for
cause since the comencenent thereof and who have not been
rehired or reinstated before the election date, and enpl oyees
engaged in an econom c strike which comenced nore than 12
nont hs before the election date and who have been permanently
replaced. Those eligible shall vote whether or not they
desire to be represented for collective-bargaini ng purposes by
Sout hern California District Council of Laborers and its
affiliated Local Unions, Laborers International Union of North
Amer i ca.

LI ST OF VOTERS
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In order to ensure that all eligible voters may have
t he opportunity to be informed of the issues in the exercise
of their statutory right to vote, all parties to the election
shoul d have access to a |list of voters and their addresses

whi ch may be used to communicate with them  Excel sior

Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wnmnman- Gordon

Conpany,
394 U. S. 759 (1969). Accordingly, it is hereby directed that

within 7 days of the date of this Decision, two copies of an
al phabeti zed el ection eligibility list, containing the full
names and addresses of all the eligible voters shall be filed
by the Enployer with the undersigned, who shall make the |ist

available to all parties to the election. North Macon Health

Care Facility, 315 NLRB 359 (1994). In order to be tinely

filed, such list nust be received in Region 21, 888 South
Fi gueroa Street, 9th Floor, Los Angeles, California 90017, on
or before
August 12, 2003. No extension of tinme to file the list shal
be granted, excepted in extraordinary circunstances, nor shal
the filing of a request for review operate to stay the
requi rement here inposed.
NOTI CE OF POSTI NG OBLI GATI ONS
According to Board Rul es and Regul ati ons, Section

103. 21, Notices of Election nust be posted in areas

17



conspi cuous to potential voters for a mninmmof three (3)
wor ki ng days prior to the day of the election. Failure to
foll ow the posting requirenent may result in additional
litigation should proper objections to the election be filed.
Section 103.20(c) of the Board' s Rul es and Regul ati ons
requires an enployer to notify the Board at |east five (5)
full working days prior to 12:01 a.m of the day of the
election if it has not received copies of the election notice.

Cl ub Denonstration Services, 317 NLRB 349 (1995). Failure to

do so estops enployers fromfiling objections based on
nonposti ng of the election notice.
RI GHT TO REQUEST REVI EW
Under the provision of Section 102.67 of the Board's
Rul es and Regul ations, a request for review of this Decision
may be filed with the National Labor Rel ations Board,

addressed to
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t he Executive Secretary, 1099 14th Street, N. W, Washi ngton,
D.C. 20570. This request nust be received by the Board in
Washi ngton by 5 p.m, EST, on August 19, 2003.

DATED at Los Angeles, California, this 5'" day

of August 2003.

/s/Victoria E. Aguayo

Victoria E. Aguayo

Regi onal Director, Region 21
Nati onal Labor Rel ati ons Board

177-3900
177-3925-4000
177-3950-2700
362-3350- 6000
401- 7550
420- 0100
420- 2900
420- 7303
440- 3300
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